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CURRENT 


Law Society Membership 


THE Law Society has now more members than ever before 
in its history, according to the annual report of the Council 
to be presented at the annual general meeting on 2nd July. 
This is the third year in which it has been possible to announce 
this, the report states. At 31st May, 1948, the Society had 
13,500 members, 4,669 in London and 8,831 in the provinces. 
1,557 joined the Society in the past year as against 671 in the 
previous year. After allowing for deaths, resignations and 
exclusions, the number of members shows an increase for the 
year of 1,249, which is a record. The increase, it is said, is 
largely due to the campaign initiated when it was decided not 
to hold the poll on compulsory membership provided for in 
s. 3 of the Solicitors Act, 1941. The Law Society and 
the provincial law societies are to be congratulated on the 
success of their combined efforts, as are also all those individual 
solicitors who have complied with the President’s request to 
bring in at least one new member. If the scheme is to be a 
complete success it must be a continuous success, and there 
should be no resting on laurels, however well earned. Only 
a sustained effort over a long period will result in a complete 
substitute being found for compulsory membership. 


The Middle Classes and the Rushcliffe Scheme 


A NEw official statement as to the propinquity of the date 
for the introduction of a Bill to carry the Rushcliffe recom- 
mendations into effect came from the ATTORNEY-GENERAL, 
speaking at Liverpool University on 18th June. ‘‘ We hope 
very shortly,’’ he said, “‘to introduce a Bill implementing the 
recommendations of the Rushcliffe Committee on legal aid 
‘ . It will open the courts to people in the lower income 
Tanges, but it will not in itself reduce costs ;. it will merely 
transfer them to the State; and so far as those above the 
very limited income range are concerned, the middle classes, 
it won’t help them at all. They still will often be deprived of 
access to the courts because of the high costs involved.” 
He added that this matter particularly concerned the High 
Court ; and he would like to see the judges given a much 
greater discretion in the matter. He suggested that there 
might be scales of costs, not automatic, but to be fixed at 
the discretion of the court, in each case, not according to the 
amount, but to the issues involved. Other suggestions were 
the limitation of the number of counsel, or the time to be 
occupied by argument or reading of documents, or the number 
of appellate stages. Sir Hartley Shawcross said that Lord 
Justice EveRsHED’s committee was examining the whole 
subject. 
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Rushcliffe Scheme Preparation 

IN view of this and other official reference to the imminence 
of the Bill to implement the Rushcliffe proposals it is pleasing 
to note that the Special Committee of the Council of The 
Law Society have been proceeding with arrangements prepara- 
tory to the introduction of the scheme. The Council's 
annual report for 1947-48, which announces this, also states 
that the Special Committee have circulated to all the provincial 
law societies the revised boundaries of the proposed Rushcliffe 
areas and have also had discussions upon them with the 
General Council of the Bar. Subject only to one or two 
outstanding points, the area boundaries and the centres at 
which the headquarters will be placed have now been deter- 
mined. The report adds that on the invitation of the Lord 
Chancellor’s department the Special Committee have prepared 
a revised scale of costs in the county court on a solicitor- 
and- client basis, on the lines recommended in the Rushcliffe 
Report, and have had discussions with the General Council 
of the Bar upon this scale. In view of the probable intro- 
duction of legislation on legal aid early nexé session, it is not 
proposed to make interim arrangements for the armed forces, 
but in due course provision will be included under the 
Rushcliffe Scheme for the maintenance by The Law Society 
of legal aid sections at centres overseas where H.M. Forces 
may be stationed. . 


Operation of Town and Country Planning Act, 1947 


On 1st July the Town and Country Planning Act, 1947, 
will come into operation. Sir MALCOLM TRUsTRAM Eve, 
K.C., Chairman of the Central Land Board, expressed some 
concern on 15th June that the public do not appear fully to 
appreciate that the Act effects “ changes in land tenure and 
land practice probably greater than any statute for several 
centuries past.” He said that there was a danger of people 
paying too much for their land. From Ist July the amount 
paid to buy land and to pay development charge should not 
together exceed the proper sum which would have been paid 
to buy the land had the Act not been passed. The time 
limit for compensation claims would be 31st March, 
1949, or, in exceptional circumstances, 30th June, 1949. 
Sir Malcolm added that most people who owned modern 
houses, offices or shops would be unaffected by the Act. 
A householder could enlarge his house up to 10 per cent. 
or 1,750 cubic feet, whichever was the greater, without 
incurring any charge. Within this tolerance a garage could 
be added but this would count as part of the 10 per cent. 
The householder could use his garden and erect buildings 
in it and could make any alterations within the house. A 
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farmer could enlarge or put up farm buildings without 
incurring any charge, but this did not include dwelling 
accommodation. arm cottages would be exempt so long as 
farm workers were the occupants. 


Town Planning: Registration of Local Land Charges 


ON Ist July, 1948, there will come into operation the Town 
and Country Planning Acts, 1944 and 1947 (Registration of 
Orders and Lists of Buildings) Rules, 1948 (S.I. No. 1213 
(L.9)), made on 9th June, 1948. These rules take the place of 
the Town and Country Planning Act, 1944 (Registration of 
Orders) Rules, 1945, and provide for the registration in local 
land charges registers of (a) compulsory purchase orders, 
(6) compulsory orders containing a direction that the procedure 
for expedited completion shall apply, (c) declaratory orders, 
and (d) lists of buildings of special architectural or historic 
interest, all of which are registrable under the Town and 
Country Planning Acts, 1944 or 1947. The lists of buildings 
of special architectural or historic interest are to be registered 
in a new part of the register to be known as Pt. X. Provision 
is made for searching the register and for the issue of official 
certificates of search on payment of the fees prescribed in the 
Second Schedule to the rules. Also coming into force on Ist 
July are the Local Land Charges (Amendment) Rules, 1948 
(S. I. No. 1283 (L.12)), made on 15th June. These amend the 
Local Land Charges Rules, 1934, and provide for the registra- 
tion in local land charges registers, in a new Schedule to 
Part III, of charges created as a result of prohibitions and 
restrictions imposed under the 1947 Act. 


The Worshipful Company of Solicitors 


THE Worshipful Company of Solicitors of the City of London 
were prevented from holding their annual banquet in March 
by the fact that at that time the numbers permitted to attend 
would have been limited to one hundred. This restriction 
being, happily, a thing of the past, the company celebrated 
its fortieth birthday on 16th June, 1948, with a ladies’ night 
banquet at the Mansion House, at which covers were laid for 
330. It proved to be a most colourful and successful occasion, 
and amongst the distinguished gathering were the Lord Mayor 
and Sheriffs, the Master of the Rolls, Mr. A. P. WHATLEY, 
the Master of the Company, and a number of Past Masters, 
including Col. H. P. D. Francis, C.B.E., M.C., T.D., who is 
one of the survivors of the original founders of the company. 
Replying to the civic toast, the Lorp Mayor expressed the 
surprise of a layman that solicitors’ remuneration had been 
increased by only fifty per cent. from the scales fixed in 1881. 
LorD GREENE paid tribute to solicitors in the City for their 
invaluable contribution to the complicated commercial 
machine which gave London its place in the markets of the 
world. Miss E. E. Spicer, LL.B., responded to the toast of 
“The Ladies.’’ No one who was present could fail to be 
impressed by the vitality of the company, or by the deter- 
mination of its members to uphold the traditions of their 
profession and of the City in which they practise. 


War Damage: Late Notification 


SOME grievances having arisen with regard to the manner 
in which the War Damage Commission have exercised their 
discretion in considering late notifications of war damage, 
questions were asked in Parliament on 18th June. The lines 
on which the Commission proceeded, it was elicited, were set 
out in a letter dated 28th May, 1948, from the Financial 
Secretary to the Treasury to Mrs. MIppLETON. The letter 
stated that there were two classes of case: (1) where the local 
authority have repaired some but not all of the war damage, 
and the house-owner, on the expectation that the authority 
would sooner or later complete the job, has not troubled to 
notify the damage to the Commission, (2) where the owner, 
having informed the local authority of the damage, considered 
it unnecessary also to advise the Commission. The Commission 
pointed out that 3,200,000 of the 3,400,000 notifications 
related to houses, and repairs had been done by the local 
authority in a great proportion of cases. Where a late 
notification was made while the local authority were still 
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ordering repairs and for a reasonable time afterwards, the 
Commission's normal practice had been to admit the notifica- 
tion if the remainder of the damage was clearly war damage, 
Mainly because of the difficulty of distinguishing between 
war damage and ordinary dilapidations after a lengthy passage 
of time in which little or no repairs had been executed, no 
other course was practicable. They added that the time would 
shortly arrive when they must refuse in the public interest to 
accept any belated notifications whatever. 


Solicitors’ Costs 


Jupcinc from the number of memoranda on pressing 
subjects of law reform contained in thirty-three of the pages 
of the annual report of the Council of The Law Society, the 
Council have produced good results in an exceptionally busy 
year of exploring and pressing forward reforms. The first 
memorandum is that presented to the Lord Chancellor on 
Solicitors’ Remuneration in Non-Contentious Matters, an 
urgent subject since soaring rents and overheads have made it 
more difficult for solicitors to gain a reasonable livelihood, 
The Council make a number of proposals for increasing the 
scale fees in certain cases of deducing or investigating title, 
in negotiating sales, leases and mortgages, in compulsory 
acquisition of land by local authorities, in transactions relating 
to registered land sales of separate properties with separate 
titles, and assignments of leases. In their memorandum to 
the County Court Committee the Council suggest that, 
subject to the Rushcliffe proposal for new scales of costs, 
solicitors should, in any event, obtain an increase for preparing 
minutes of fact and argument and for conducting cases 
personally in court. Although the Council for the present 
confine themselves to these proposals for increasing solicitors’ 
remuneration, they are nevertheless of the opinion that an 
all-round increase would be amply warranted. 


Recent Decisions 


In the Court of Appeal (Tucker, L.J., and Romer, J., 
SOMERVELL, L.J., dissenting), on 15th June (The Times, 
17th June), it was held that in s. 6 (1) of the Workmen's 
Compensation Act, 1943, dealing with the calculation of 
weekly payments where there has been a change in the rates 
of remuneration, the words “ rates of remuneration ”’ did not 
include a change in the hours of a working week ; but where 
questions of overtime were involved and, for example, 
overtime rates were applied to hours which previously did 
not carry those rates, a change in the hours of a working week 
would be included. In another case, in which the Court of 
Appeal (TUCKER, SOMERVELL and COHEN, L.JJ.) gave 
judgment on the’same day, a workman was employed on six 
shifts before the date of his notional accident in a pneumo- 
coniosis case, and after that date the five-day week was 
introduced with five shifts and a bonus for those who worked 
the full five shifts, so that a workman working the full five 
shifts after that date earned as much as one working six 
shifts before the change. The court held that this resulted 
in a change in the rate of remuneration which, notwith- 
standing the bonus, was and still remained a rate per shift. 

In Bowness v. O’ Dwyer, in the Court of Appeal (the MASTER 
OF THE ROLLS and WRoTTESLEY and EVERSHED, L.JJ.), on 
15th June (The Times, 16th June), it was held that the correct 
date at which to determine whether any substantial part of 
the whole rent of a dwelling-house was attributable to the 
use of furniture was the date when the contract of tenancy 
was made, notwithstanding that a rent tribunal had reduced 
the weekly rent from 30s. per week to 8s. per week and that 
a county court judge had later held that the normal profit 
was 13s. 6d. in respect of the use of the furniture and the 
premises. The amount attributed to the use of the furniture 
on the date of the creation of the tenancy was 3s. 6d. and the 
rent was 30s., and the court held that those were the figures 
which had to be related to each other for the purpose of 
determining whether the premises were or were not within 
the protection of the Rent Restriction Acts, and not any 
figures existing at any subsequent date, whether laid down 
by order of a rent tribunal or by order of a county court. 
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A BUYER’S FRAUD 


THERE can have been few cases which so conveniently 
illustrate so many useful legal principles as Dennant v. 
Skinner and Anor. |1948] 2 All E.R. 29. No new law seems 
to be involved, but upon the outcome of the case there 
depended, as so often before, which of several innocent 
parties was to suffer for the fraud of a stranger to the 
proceedings. It is in such a case that the importance of 
clear and certain legal rules and a logical and notorious 
method in their application is best seen. 

The facts were that at an auction sale the plaintiff, the 
auctioneer, knocked down to one, King, as the highest bidder, 
six motor vehicles in separate lots. King was a stranger to 
the plaintiff, but on being asked, after the first lot had been 
so knocked down, for his name, he told the plaintiff that it 
was King and that he represented a reputable firm known to 
the plaintiff, being (he said) the son of its proprietor. When 
the sale was over, the question of payment arose and King 
said he wished to pay by cheque. The plaintiff was unwilling 
to take a cheque, but King repeated his representations, 
which as the evidence showed induced the plaintiff eventually 
to accept a cheque. First, however, he procured King’s 
signature to a form purporting to certify that the cheque 
would be duly met and to agree that the ownership of the 
vehicles would not pass until the cheque had been paid. 
King was then allowed to take delivery of the cars, but, 
alas, his cheque was dishonoured and he was subsequently 
convicted at quarter sessions of obtaining the vehicles by 
false pretences. Later, having traced one of the vehicles 
(a Standard car) to the possession of the defendant Skinner, 
the plaintiff demanded its delivery up to him. On this 
being refused he started the action for the return of the car 
or its value. The defendant had bought the car from a Mr. 
Collom, whom he joined as a third party. It was not suggested 
that either Skinner or Collom had acted otherwise than in 
good faith. 

Here are some of the instructive points involved in these 
facts. It wiil be seen that several of them concern. well- 
known sections of that ubiquitous statute, the Sale of Goods 
Act, 1893, and that Act is therefore referred to below simply 
by the numbers of its sections. 

(1) Section 58 (2) provides that a sale by auction is complete 
when the auctioneer announces its completion by the fall 
of the hammer or in other customary manner. “ Completion ”’ 
here obviously is not used in its general conveyancing sense, 
but refers to the point of time when the contract of sale 
becomes a binding one. 

(2) The distinction which runs through all property law 
between the ownership of property and physical possession 
of it necessitates, in the case of specific or ascertained goods, 
an examination of the intention of the parties in the light of 
the terms of the contract, the conduct of the parties and the 
circumstances of the case (s. 17). Section 18 furnishes a set 
of rules for ascertaining prima facie such intention. Here 
tule 1 was applicable, for there was (on the facts found) an 
unconditional contract for the sale of specific goods in a 
deliverable state, and accordingly the property in the 
Standard car passed to the buyer (subject to certain conten- 
tions on behalf of the plaintiff which are dealt with later) 
when the contract was made, that is, on the fall of the hammer, 
it being immaterial that the time for delivery of possession 
and for payment had not then arrived. 

(3) By s. 28 delivery of the car and payment of the price 
Were (in the absence of contrary agreement) “concurrent 
conditions, that is, as the section itself explains, the seller 
Was to be ready and willing to give possession of the goods 
to the buyer in exchange for the price, and the buyer was to 
be ready and willing to pay the price in exchange for possession. 
There were certain express conditions of sale, but the learned 
judge treated these as irrelevant, since he was doubtful 
whether they had been sufficiently brought to the buyer’s 
notice. 

(4) Until the price had been paid or tendered, the plaintiff 
Was an unpaid seller within s. 38. Therefore, if the property 


in the car had passed to King, the plaintiff was entitled 
under s. 39 (1) (a) to a lien on the car while he was in possession 
of it. 

(5) On the resale of the car by Collom to Skinner, the 
circumstances showing no contrary intention, there was by 
virtue of s. 12 (1) an implied condition on the part of Collom 
that he had a right to sell the car. It was in reliance on this 
condition, and on the fact that if the plaintiff was entitled to 
succeed there must have been a breach of it, that the defendant 
brought in Collom as third party. 

(6) The concurrent conditions of delivery and payment 
were displaced when the plaintiff, relying on representations 
which turned out to be false, allowed King to take delivery 
of the car in exchange for a cheque. This agreement to vary 
the condition and to give delivery against the cheque was, 
no doubt, made in consequence of a misrepresentation, or, 
alternatively, in consequence of a mistake by one party as to 
the identity of the other. The crucial question, however, 
was whether the contract of sale itself, the contract by which 
the property passed, was induced by the misrepresentation 
or by such a mistake. 

(7) The procurement of goods or money by misrepresenta- 
tion may amount to one of two criminal offences—obtaining 
goods or money by false pretences with intent to defraud, or 
larceny by a trick. Though for criminal purposes the 
distinction is of little importance now that the Larceny 
Act, 1916, obviates the risk of an acquittal based on it as 
a purely technical point (s. 44 (4)), yet in the present case it 
was vital. Larceny cannot effect any change in the title to 
stolen goods, whereas the essence of the offence of obtaining 
by false pretences is that the offender has induced the owner 
by fraudulent means to part intentionally with the property 
in the chattel. On behalf of the plaintiff, it was urged that 
this was larceny by a trick, but the offence of which King 
had been convicted was that of obtaining. The result of 
criminal proceedings is, however, not binding on a civil 
court. 

(8) There is no doubt, in view of such decisions as Cundy 
v. Lindsay (1878), 3 App. Cas. 459, that where the identity 
of the other contracting party is a material consideration in 
the mind of a person who intends to contract, a mistake as to 
that identity, whether or not induced by fraud, will avoid 
the contract, for it negatives the consent of one party. But 
whether or not the identity 7s a material consideration must 
always be a question of fact. Phillips y. Brooks {1919} 
2 K.B. 243, a much criticised decision of Horridge, J., probably 
ought to be regarded as based solely on a finding that in that 
case a jeweller in selling goods to a fraudulent customer who 
had come into the shop representing himself to be another 
was in fact prepared to sell to the defrauder as a casual 
customer without regard to his identity, so that the contract 
of sale was not void and passed the title to the jewellery. 
There, too, delivery of the goods was obtained by a worthless 
cheque, and Lord Haldane in Lake v. Simmons | 1927) A.C, 487 
appeared to explain the decision on the double g-ound that 
there was consensus as to the sale between the jeweiler and a 
person identified by sight and hearing, and that it was the 
title to delivery which was obtained by a misrepresentation, 
that misrepresentation relating only to payment. 

Hallett, J., remarking that the onus was on the plaintiff to 
establish that he was still entitled to possession of the car at 
the time when he demanded possession from the defendant, 
deals with the matter under three broad heads. On the issue 
of mistake and misrepresentation Phillips v. Brooks, as 
explained in Lake v. Simmons, certainly appears to indicate 
a ground upon which the decision of the present case could 
proceed. It may be respectfully doubted, though, whether 
Hallett, J., intends expressly to apply Phillips v. Brooks, 
though he clearly declines to join Professor Brierley in the 
suggestion that that decision is wrong. The learned judge 
prefers to base his judgment not on authority so much as on 
principle. “I am of opinion,” he says, ‘on the evidence, 
that there was no mistake as to the contracting parties at 
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the time the contract of sale was made, and so no mistake 
affecting the plaintiff's assent to the sale and the passing of 
the property.” Next he decides that the property passed on 
the fall of the hammer, and that once the plaintiff chose, for 
whatever reason and even as a result of fraudulent statements, 
to part with possession of the car he had lost his lien. Lastly, 


the only construction of the document signed by King which 
would have assisted the plaintiff was that it divested King 
of the property in the car and revested it in the plaintiff. 
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His lordship did not think that such a view of the document 
was sound. 

In the result, the defendant had judgment with costs 
against the plaintiff, the third party was given judgment 
against the defendant, and the costs recoverable by the 
defendant against the plaintiff were ordered in the circum- 
stances to include the costs properly incurred by the 
defendant in the third party proceedings. 

i eS 


DEVELOPMENT CHARGES—II 


In the first article (ante, p. 329) the special case was considered 
of land on which expenditure had been incurred in laying out 
roads and services but which was not qualified to be treated 
as ripe land for the purposes of s. 80 of the Act. It was 
pointed out that this land was liable to development charge 
notwithstanding this expenditure, but would receive special 
treatment on the lines of near-ripe land. Now the special 
treatment promised for near-ripe land involves, on the one 
hand, liability to a development charge, and on the other, 
receipt from the £300,000,000 fund of an amount equal to the 
development charge. Normally a development charge has 
to be paid or secured before the development is carried 
out, and as payments out of the fund are not likely 
to be received for some years, it might be thought that 
a developer entitled to this special treatment would suffer 
an injustice in that he would have to pay the charge at once 
and wait for some years for his payment. It has, however, 
been stated on behalf of the Government that in these special 
cases the development may go on without payment of the 
charge, which will be debited and met from the contribution 
from the fund in due course. This would only apply so far as 
the development charge relates to value entitled to special 
treatment. 

The Central Land Board Form S.1, for claiming a payment 
out of the fund, and its Explanatory Pamphlet $.14, are now 
available at the offices mentioned at 92 Sor. J. 286, and on 
reference to the form it will be found that question 20 covers 
the special case of near-ripe land, while question 21 covers the 
special case where capital expenditure has been incurred on 
the land for the purpose of development. In many cases 
land which is near-ripe will also have been the subject of 
capital expenditure, but land may be near-ripe on which no 
such capital expenditure has been incurred. Conversely, 
capital expenditure may have been incurred on land which 
is not near-ripe, e.g., where it is incurred on land purchased 
since 7th January, 1947, but it will still receive special 
treatment. 

The procedure for determining a development charge 
must now be considered. Application for a determination 
must be made on Central Land Board Form D.1 which, with 
its Explanatory Pamphlet D.14, is now available. It seems 
to be contemplated that in the normal case this form will be 
sent in to the appropriate local authority with the application 
for planning permission. This, however, is not necessary. 
It may be sent direct to the appropriate regional offices of the 
Board after planning permission has been obtained, in which 
case the applicant must also send a copy of his planning 
application and permission to the Board, or even before 
planning permission is obtained, though it is unlikely that 
the Board would deal with it until permission has been 
obtained. 

The Board will be advised on values by the District Valuers 
of the Inland Revenue, but there is no elaborate machinery 
provided for settling the development value as in the case of 
claims for depreciation of land. In the latter case, it will be 
remembered (see 92 SoL. J. 264), the claimant may give formal 
notice of objection to the Board’s proposed determination and 
the Board must consider the objection and then make their 
determination ; if the claimant is dissatisfied he may then 
have recourse to an official arbitrator. In the case of the 
development charge no procedure at all is laid down, though 
it is contemplated that in practice the would-be developer 


will have the chance of arguing with the Board and their 
advisers, including the chance to submit reasons why he 
considered that any determination by the Board is too high. 
There is no recourse to an official arbitrator. 

Before leaving the subject of procedure it is worth while 
to mention that where the development is such that no charge 
is payable the Board must, if so required, issue their certificate 
to that effect (s. 71 (3)). The Form D.1 ends with a question, 
No. 27, asking whether the applicant claims exemption from 
a charge. This should prove a useful method of satisfying 
subsequent purchasers of the land that there is no liability 
to a charge for exempt development. 

At the beginning of last week’s article there were set 
out the steps to be taken in deciding whether any particular 
development was subject to a charge or not, and the last of 
these steps was to consider whether the development was 
exempted by the Town and Country Planning (Development 
Charge Exemptions) Regulations, 1948 (S.I. 1948 No. 1188). 

The Schedule to these regulations details eighteen classes 
of development which are exempt and of which the following 
are shortly noted as being the more important. 

Class 1. The rebuilding and enlargement, improvement 
or other alteration of a building erected after Ist July, 1948, 
provided that the cubic content is not increased by more than 
one-tenth or in the case of a dwelling-house by more than 
one-tenth or 1,750 cubic feet, whichever is the greater. 
The similar exemption contained in the Third Schedule to 
the Act only applies where the original building was erected 
before Ist July, 1948. 

Class 2. (1) Building or other operations for any 
agricultural purpose (not including dwelling-houses). This 
represents an extension of the exemption contained in 
para. 4 of the Third Schedule to the Act in two ways, for 
the latter only applied where the land was in use for 
agriculture on the Ist July, 1948, and specifically excluded 
buildings for’ market gardens, nursery grounds or other 
purposes not connected with general farming operations. 

(2) Building or other operations (with certain exceptions) 

on land brought into use for forestry after 1st July, 1948. 
This represents an extension of the Third Schedule 
exemption which only applied where the land was used for 
forestry on Ist July, 1948. 

Class 3 enables a person who uses a building or land 
only partly for a particular purpose to use up to an extra 
one-tenth of the cubic content or one-tenth of the area so 
used without a charge. Where the building is an industrial 
building used for the purpose of more than one industry 
the one-tenth maximum does not apply. This represents 
a twofold extension of the principle embodied in para. 7 
of the Third Schedule. 

Class 5. Certain buildings or erections within the 
curtilage of a dwelling-house but not including a dwelling, 
garage, stable, loose-box or coach-house. The garage & 
an important exception as this is, perhaps, the most likely 
building to be added to a dwelling-house. However, if it 
is not exempt under this class it may be exempt undet 
para. 3 of the Third Schedule or Class 1 if it does not, with 
any other extensions, exceed the maximum increase of the 
content of the dwelling-house concerned. 

Class 6. Fences, walls, gates, posts, etc. 

Class 7. Certain changes of use of buildings, including— 

(1) use of any type of shop as a shop of any other type; 
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A question 


to thoughtful people 


* eee 





Looking round on the world today, do you believe 
that if mankind would take the message of the 
Bible to its heart and follow its teachings, we 
should have a very different world to live in — 
a world in which righteousness and justice, peace 
and liberty, reigned supreme? 

If that is what you believe, the first step is to 
put the Bible, in their mother tongue, into the 
hands of all men, and that is precisely the aim and 
object of the Bible Society. 

Let us make sure that all nations and peoples 
have the opportunity of knowing of Jesus Christ 
as revealed in His Written Word, for without 
that knowledge how can they turn to Him? 





* 


THE BRITISH AND FOREIGN 
BIBLE SOCIETY 


146, QUEEN VICTORIA STREET, LONDON, E.C.4. 
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CONTRACT TEI 
FOR CAR HIRE 


You can have a modern car, with or 
without chauffeur, at your command 
constantly, for business and professional 
uses, by taking advantage of our con- 
tract facilities. 


You will thus enjoy the convenience of 
car ownership without trouble or outlay, 
and with immediate replacement when 
the car requires servicing. 











NATIONAL GUARANTEE 


AND 


SURETYSHIP ASSOCIATION 


LTD. 
(ESTABLISHED 1863) 


THE ONLY BRITISH COMPANY TRANSACTING 
SURETYSHIP BUSINESS ALONE 


The Association offers to the 
LEGAL PROFESSION 
a highly specialised service for dealing with 
ADMINISTRATION 
and all other Legal and Government 


BONDS 
* 
INDEMNITIES 
re 
LOST DOCUMENTS, DEFECTIVE TITLES, 
RESTRICTIVE COVENANTS, MISSING 
BENEFICIARIES AND OTHER 


CONTINGENCIES 
ARRANGED 


Head Office: * Lenten Office: 
17 CHARLOTTE SQ., GRANVILLE HOUSE, 
EDINBURGH ARUNDEL ST., STRAND, W.C.2 


Branches: BELFAST, BIRMINGHAM, BRISTOL, DUBLIN, GLASGOW, LEEDS, 
LIVERPOOL and MANCHESTER 











When testators ask 


your advice.... 


Please remember 
St. Dunstan’s' 


For your convenience a specimen form of bequest 


is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the sum of £ 

Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and is not being taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 9-11 Park Crescent, London, W.1 








St. Dunstan's 's registered under the Rhind Persons Act, 192¢ 
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(2) use of a general industrial building as a light 
industrial building. 
(See the note on these two changes at 92 Sox. J. 278, 
penultimate paragraph.) 
Class 9. Use of land for camping. 
Class 11. In the case of industrial undertakings— 
(a) the rearrangement or replacement of private ways, 
railways, sidings or conveyors ; 
(b) the rearrangement of certain services ; 
(c) the replacement of plant and machinery. 
Class 16. Advertisements. 
The regulations contain no exemption for dwelling-houses 
required for the agricultural population, but instructions are 
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being given to the Central Land Board to remit or postpone 
the collection of development charge in respect of a house for 
occupation by an agricultural worker so long as it is so 
occupied. If, however, the house ceases to be so occupied 
and is used as, say, a week-end cottage by a business man, 
the charge will become payable. 

Enough has probably been said to show how intricate a 
task faces the practitioner. 

It remains to point out that these regulations may be 


modified or added to by fresh regulations made with the 
approval of both Houses of Parliament. 
R. N. D. H. 


TAXATION IN LEGAL PRACTICE—XII 


SOLICITORS AGAIN 


In the fourth article in this series (ante, p. 106) attention was 
called to some of the circumstances which might lead to an 
assessment of income tax on a solicitor, not always in respect 
of income which has accrued to him personally, but sometimes 
in consequence of a transaction in which his part was a purely 
professional one. To conclude the series for the present, as 
far as income tax is concerned, we cannot do better than 
examine some other reported cases which have concerned 
members of the profession. Such cases, even when they do 
not lay down any new principle, are of interest for our present 
purpose in so far as they illustrate the incidence of tax law 
in matters which arise more or less frequently in the 
experience of general legal practitioners, who may not always 
be fully alive to the fiscal implications of the situation. 

There have been several cases concerning what may 
perhaps without offence be called the extra-professional 
activities of solicitors. In Wilson v. Mannooch [1937] 
3 All E.R. 120 the respondent, who was a partner in a firm 
of solicitors, agreed on two occasions to lend personally or 
to arrange for the loan to a building company which was a 
client of the firm certain sums to facilitate the purchase of 
property. As consideration the company agreed to pay to 
the respondent in one case a proportion of the profit resulting 
from a resale of the property subject to a maximum figure, 
and in the other a fixed sum by way of bonus. The resales 
were duly completed and the agreed sums were paid to the 
respondent in addition to the interest due on the moneys 
which he had personally advanced. There were no previous 
similar transactions on the part of the respondent. Much 
naturally turns on the particular facts in such a case, and it 
was argued on behalf of the respondent, in contesting 
assessments made upon him to income tax under Sched. D 
in respect of the sums received by him from the company, 
that the sums in question were in the nature of a capital 
appreciation of the money lent. The General Commissioners 
had found in his favour on the ground that the respondent 
had engaged in a venture not in the nature of trade, a 
consideration which is relevant in dealing with Case I of 
Sched. D. Lawrence, J., thought, however, that that finding 
was really beside the true point, which was whether the profit 
was a capital one or was an annual profit of an income nature. 
This is to regard the matter from the point of view of Case VI. 
The learned judge held that the payments to the respondent 
had the character of income and allowed the Crown’s appeal 
from the General Commissioners. This case may be taken 
as exemplifying the Revenue’s option in certain circum- 
stances of justifying a Sched. D assessment under any of the 
six Cases of that Schedule as may be appropriate, for in 
argument counsel for the Crown had sought to support the 
assessment on the footing that the payments were interest 
within Case III. What the Crown cannot do is elect to 
assess under one Schedule income from a source which 
properly falls within the ambit of another Schedule (Fry v. 
Salisbury House Estate, Ltd. [1930] A.C. 432). 

Also concerned with the question of advances made to 
clients was a Scottish case which went to the House of Lords, 


C.I.R. v. Hagart and Burn-Murdoch [1929] A.C. 386. There, 
writers to the signet lent money to a client company and were 
unable to recover the loan. They contended that the loss 
should be allowed as a deduction in computing their profits 
under Case II. The rules which are relevant in this connection 
have already been touched upon (Some Problems of Litigants, 
ante, p. 134). The decision of the House of Lords was that, 
although the lending of money to clients may be a common 
practice among writers, yet it is no essential part of their 
profession, and in the absence of a specific finding of fact to 
the effect that in the particular case the moneylending and 
the profession had become one and the same business, it could 
not be said that the loan was made and the loss incurred 
wholly and exclusively for the purpose of the profession. 
Accordingly the loss was not deductible as claimed by the 
respondents. But Lord Buckmaster was careful to emphasise 
that the facts as found by the Commissioners cuntained no 
suggestion that the advances had been made in the strict and 
usual course of professional work as, for instance, in making 
payments for expenses in connection with a lawsuit or the 
purchase of property. In the Court of Session, however, the 
Hagart decision has been applied to a situation in which the 
loans from which the losses resulted were specifically found 
always to have arisen directly out of the legal or other business 
of a firm practising as writers to the signet and also carrying 
on business as insurance agents, factors and stockbrokers 
(Rutherford v. C.I.R. (1939), 23 Tax Cas. 8). 

It may be a term of a loan made by a solicitor to a client 
that it shall be repayable out of moneys of the client to be 
received on his behalf by the solicitor. If interest is charged 
in these circumstances and settled in account between the 
parties, it may, if the loan has a measure of permanence, be 
yearly interest within r. 19; with the consequence that, 
even though the interest be discharged out of taxable income, 
tax may be deducted at the standard rate, and the interest 
will rank for sur-tax and relief purposes as a deduction from 
the client’s total income (C.J.R. v. Hay (1924), 8 Tax Cas. 636). 
Indeed, a literal reading of some of the observations of the 
law lords in Westminster Bank, Ltd. v. Riches [1947] A.C. 39 
(observations which were not, however, essential to the decision 
in that case) lends support to the view that any interest which 
is calculated on the footing that it accrues de die in diem has 
“the essential quality of recurrence in sufficient measure to 
bring it within the scope of income tax ”’ (per Lord Simonds 
at p. 410, and cf. Viscount Simon at p. 398 and Lord Wright 
at p. 403). 

The question of expenses allowable in the computation of 
professional profits under Case II gives rise to one or two 
comments of special interest to lawyers. 

In Daphne v. Shaw [1926] W.N. 27 the cost of depreciation 
of the books in a solicitor’s working library was unsuccessfully 
claimed under the provisions for allowances for wear and tear 
and obsolescence of plant and machinery. Rowlatt, J., could 
not bring himself to say that such books were “ plant.” 

It has been for many years clear that a solicitor is entitled 
to deduct the cost of his annual practising certificate (see this 
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instance cited by Cozens-Hardy, M.R., in Smith v. Lion 
Brewery Co. [1909] 2 K.B. 912), though the value of this right 
is happily not now substantial. The position with regard to 
the membership subscription to The Law Society is not so 
straightforward. Readers may recall that in his interim 
report to the January meeting of the society this year, the 
President reminded his audience that the subscription is 
allowable as an expense for income tax purposes if it is paid 
by the firm, or if, in the case of a salaried solicitor, it is an 
indispensable condition of the tenure of his employment that 
for the better performance of his duties he must be a member 
of the society (ante, p. 67). Salaried solicitors are, of course, 
assessable to income tax under Sched. E, which is now 
collected by the special system of graduated deduction 
known as P.A.Y.E. and which has its own rule as to the 
allowance of expenses. The effect of r. 9 of Sched. E is that 
only those expenses may be deducted from the emoluments 
to be assessed which the employee or holder of the office is 
necessarily obliged to incur and defray out of his emoluments 
wholly, exclusively and necessarily in the performance of the 


Divorce Law and Practice 





FoR many years now it has been generally accepted that 
if a husband appealed against a decree granted to his wife 
he was bound to pay the wife’s costs, whatever should be the 
result of his appeal. The leading text-books emphatically 
lay down the rule in this wise, basing the rule on the case 
of Otway v. Otway (1888), 13 P.D. 141. In Kara v. Kara 
and Holman (p. 349, post), however, Hodson, J., sounded 
a warning note and made it clear that to accept this as an 
invariable rule might well be dangerous ; and he expressed 
the opinion of the court when he said that the proposition 
was too wide. Kara v. Kara & Holman was a husband’s 
petition for divorce on the ground of the wife’s alleged 
adultery with the co-respondent. Both the wife and the 
co-respondent denied the adultery and the wife claimed a 
divorce on ihe ground of the husband’s cruelty. Mr. Com- 
missioner Tyndale, K.C., hearing the case at first instance, 
dismissed the husband’s petition but made a decree for 
divorce against the husband. The husband having appealed, 
this decision was reversed by the Court of Appeal, which 
granted a decree to the husband on the ground of the wife’s 
adultery. The reasons for the different result in the Court 
of Appeal from that obtained in the court of first instance 
were simply that the Court of Appeal took an adverse view of 
the wife’s evidence and found differently on certain questions 
of fact. It is therefore unnecessary to go into the reasons 
for the decision, but the question of costs in this case was 
argued separately and the judgment of Hodson, J., is of 
importance in so far as he throws doubt on the rule 
mentioned above and because he puts forward with clarity 
the principles upon which the court decides the question 
of costs. 

The learned judge was well aware that, in putting forward 
this view that the generally accepted rule might not be so 
invariably applicable as was often imagined, he was going 
contrary to the views expressed in a number of cases, in 
particular Otway v. Otway, supra, which was a case in the 
Court of Appeal, and Earnshaw v. Earnshaw [1896] P. 160, 
and Medway v. Medway [1900] P. 141. He made quite clear, 
however, a point which is sometimes liable to be forgotten : 
that the foundation of the court’s jurisdiction to award costs 
is a discretionary one and any rule laid down in unequivocal 
terms, such as was suggested should apply, in the present case, 
could not be of invariable application, for were it so the 
court’s discretion would be fettered. In other words he was 
merely re-affirming the well-known principle that, though 
the jurisdiction to award costs is discretionary, such discretion 
must, of course, be exercised judicially and not in an arbitrary 
manner, 

In Otway v. Otway the facts were very similar to the present 
case; the wife petitioned on the grounds of adultery and 
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duties of the office or employment. The wording of this rule 
was held by the House of Lords to be too stringent to allow 
a Recorder to deduct from his salary the expenses of travelling 
between London and his South Coast borough and of hotel 
accommodation there during the quarter sessions (Ricketts 
v. Colquhoun {1926} A.C. 1). 

A postscript may perhaps be permitted on the subject of 
the obligation of solicitors to make returns of any taxable 
income which they receive on behalf of persons chargeable to 
tax (Income Tax Act, 1918, s. 103; see p. 106, ante). In its 
Gazette for December, 1933, The Law Society was able to 
make known to the profession a concession whereby the 
Revenue authorities had agreed that where the total for any 
year received for any particular person or estate does not 
exceed £15, particulars of names and amounts may be 
omitted from the return under this section, subject to the 
reservation that information as to the ownership of stocks, 
etc., may be asked for in a particular case though the 


aggregate of the receipts does not exceed £15. 
ae z= ” 


COSTS ON APPEAL 


cruelty and the husband cross-petitioned on the ground of 
adultery. Adultery was proved against both parties in the 
original hearing and a decree of judicial separation was 
granted in the wife’s favour. When subsequently the 
husband appealed the Court of Appeal reversed the decision 
and the question of costs arose. It was held that the husband 
was bound to pay his wife’s costs. The reason for this 
decision was that she had only come to the Court of Appeal 
in order to defend herself in face of her husband’s appeal 
and, therefore, she was entitled to such costs as would enable 
her to carry out her defence. The matter was concisely put 
by Cotton, L.J. (at p. 155): “If after she had been found 
guilty of adultery she had herself actively brought the matter 
before this court, then I should have thought no provision 
ought to be made for her costs ; but here she is only defending 
herself against a proceeding taken by the husband, and 
that being so, I think that . . . it was reasonable for her to 
instruct solicitor and counsel to appear.” 

The two other cases which were mentioned above as 
supporting the rule of the wife’s invariable right to her costs 
when she is unsuccessful in opposing her husband’s appeal 
were both cases in which the husband appealed from the 
decisions of courts of summary jurisdiction, and in the first 
of these cases Sir F. H. Jeune, P., said that it had become a 
settled practice to grant the wife her costs when she was 
brought to the court to defend herself against her husband’s 
case, and that he thought the principle applied as much in 
an appeal as it did in proceedings in lower courts. He did, 
however, safeguard himself from laying down any hard and 
fast rule. But in the later case he was more emphatic and 
said: ‘‘ The rule we have acted upon, and which we intend 
to lay down, is that, where a wife has obtained a decision in 
her favour and comes here to support it, she ought to have 
her costs.” 

From this it will be seen that prior to Kara v. Kara the 
factor which appears to have had all the weight in the 
exercise of the discretion of the judges when deciding this 
question of costs was the desire to ensure that the wife should 
be able to litigate in such a case; Hodson, J., however, 
pointed out in Kara’s case with some force that that, though 
no doubt a point of great and often overwhelming importance, 
was not the sole factor that should be taken into consideration 
when the exercise of the discretion was called for. He 
himself suggests at least four other factors which should be 
considered. These four points are :— 

(1) The importance of any point of law raised and 
decided. 
(2) The fact that the wife had manifestly committed 
perjury. 
(3) Discouragement of speculative action. 
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(4) The misconduct of the wife or her advisers in respect 
of litigation. 

It will be seen that the last three of these points are all 
factors which are directed in one way or another at preventing 
improper litigation being indulged in by wives who might, 
were the rule as to costs absolutely in their favour, be tempted 
to take advantage of what would then be virtually an insurance 
by their husbands against such wives’ risk as regards costs. 

It would seem that some such safeguards as are envisaged 
by Hodson, J., are a very necessary qualification to the 
generality of the rule that previously prevailed, more 
particularly, it might be said, in present-day circumstances 
when it is well-known that wives are more able to, and more 
frequently do, support themselves, at least in part, than they 
did fifty years ago when the previous decisions on the point 
were made. On this point, however, it should be noticed 
that the learned judge did mention the question of the 


A Conveyancer’s Diary 


THE FINANCE 


AN interesting and perhaps important point in connection 
with s. 30 of the Finance Act, 1939, came to my notice 
recently. A mother (to whom I will refer as “ the settlor ’’) 
wished to settle certain property to which she was absolutely 
entitled on trust in certain shares for her children for life, 
with the customary trusts in remainder for the benefit of the 
children’s issue. The settlor was also entitled, under a 
settlement created by X, to a life interest in a fund with a 
limited power of appointment in favour of her children, who 
were also entitled under this settlement to the fund in equal 
shares in default of appointment. The settlor desired, so far 
as possible, to guard against any charge to estate duty which 
would arise in the event of her death within the statutory 
period of five years from the settlement in favour of her 
children. The proposal, therefore, was that each of the 
children should take out a single-premium policy against 
this event, to an amount sufficient to cover the possible charge 
to estate duty on the main settlement, the money for this 
purpose being provided by the settlor surrendering her life 
interest in the fund settled by X, and appointing shares of the 
fund to each of the children absolutely. The result of these 
ransactions would then be that each child would receive a 
life interest in a portion of the settlor’s free property (the main 
settlement), and an absolute interest in the share appointed 
by the settlor under the settlement created by X, the latter 
to be earmarked for the purpose of the policies already 
mentioned. 

The question which then arose was whether, in the event 
of the policies being taken out by the children and the settlor 
dying within the statutory period, the policy moneys then 
payable to each child would become subject to estate duty. 
Policy moneys payable on the death of a deceased fall within 
the expression “ other interest ”’ in s. 2 (1) (d) of the Finance 
Act, 1894 (see, for example, A.-G. v. Dobree [1900] 1 Q.B. 
442), but before 1939, in circumstances such as these, they 
escaped duty, as it is a condition of the charge under 
s. 2 (1) (d) that the “other interest’ should have been 
purchased or provided by the deceased. In this case it was 
the children, and not the deceased, who would provide 
the premiums on the policies, out of moneys to which, after 
the appointments in their favour, they would be absolutely 
entitled. 7 

This position was radically changed by s. 30 of the Finance 
Act, 1939, the effect of which can be stated briefly as follows : 
For the purposes of a charge to duty on an “ other interest ”’ 
under s. 2 (1) (d), an interest which was purchased or provided 
by any person who was at any time entitled to, or amongst 
whose resources there was at any time included, any “ property 
derived from the deceased,” shall in effect be treated as if it 
had been provided by the deceased. It is, however, provided 
that, if it is proved to the satisfaction of the Commissioners 
that all the “ property derived from the deceased’ would 
have been insufficient to provide the whole of the interest in 
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Married Women’s Property Act, 1882, the effects of which 
were left in some doubt in Otway v. Otway. He said that this 
Act did not affect the issue as many wives are still dependent 
on their husbands. 

The position therefore appears to resolve itself to this, 
that the primary consideration for the court when it is 
exercising its discretion as regards costs is to ensure that wives 
are able to appear to defend themselves in an appeal brought 
by their husbands, but that the other considerations mentioned 
above should be borne in mind and used as a curb on the wife 
who unjustifiably tries to milk her husband in costs by 
speculative or improper litigation. 

In conclusion it should be mentioned that these observations 
by Hodson, J., in the Court of Appeal were obiter only, as 
in the event the wife was granted her costs; but they do 
carry great weight, more particularly as the court took time 
to consider their judgment. P. W. M. 


ACT, 1939, s. 30 


question, only such part of the interest will be charged to 
duty as the “ property derived from the deceased ’’ would 
have been sufficient to purchase or provide. Further, for 
the purpose of estimating whether there would have been 
any such deficiency, the Commissioners must exclude from 
the “ property derived from the deceased’ any part thereof 
as to which it is proved, to the satisfaction of the 
Commissioners, that its disposition was not made with refer- 
ence to, or with a view to enabling or facilitating the provision 
of the interest or the recoupment of the cost of such provision. 
The expression “ property derived from the deceased ”’ is 
defined as any property which was the subject matter of a 
disposition made by the deceased, and “ disposition ”’ for 
this purpose includes any trust, covenant, agreement or 
arrangement. 

In the proposed transactions the children would receive, 
under the main settlement, benefits in a portion of the settlor’s 
own property, and it is clear that each child would thereupon 
become a person amongst whose resources there was included 
“property derived from the deceased”’ within s. 30. But 
it was not intended that the children should purchase the 
“interest” (ie., pay the necessary premiums) out of their 
respective life interests under the main settlement; the 
premiums were to be paid wholly out of the children’s 
appointed shares under the settlement created by X. In 
these circumstances it should be possible to prove, to the 
satisfaction of the Commissioners, that the main settlement 
(which forms the vital ‘“‘ disposition ” from this point of view) 
was not made with reference to, or with a view to enabling 
or facilitating, the provision of the premiums on the policies 
in question. All the evidence would be the other way. On 
this footing each child’s life interest under the main settlement 
would be excluded from the “ property derived from the 
deceased,’ with the result that the policy moneys, if they 
became payable, would not constitute an interest provided 
by the deceased under this head within s. 30. 

That, however, is not the end of the matter. The premiums 
in question were to be paid by each child out of property 
appointed under the settlement created by X, and if the 
appointed property falls within the expression “ property 
derived from the deceased,”’ then clearly the policy moneys 
will be caught by s. 30. Property so derived is defined, as 
already mentioned, as property which was the subject matter 
of a disposition made by the deceased. Before the appointed 
shares actually become the absolute property of the children, 
the settlor must (a) surrender her life interest in the fund 
subject to the power, and (b) make an appointment, and both 
the surrender and the appointment, having regard to the wide 
definition of ‘‘ disposition,’ must prima facie be regarded as 
dispositions for this purpose. A closer analysis, however, 
would seem to indicate a contrary conclusion. 

When the settlor executes a surrender of her life interest 
in the fund, that interest merges and is extinguished, and on 
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this view what passes to the children (either as a result of an 
appointment, or under the trusts in default of appointment) 
is not the settlor’s interest in the fund, which is at best a 
limited interest, but the fund itself. To put it another way, 
the property to which the children become entitled under the 
settlement created by X is not property derived from the 
settlor, but property derived from X. Similar considerations 
apply to any appointment made by the settlor in favour of the 
children. The effect of the appointment is to create a trust 
in favour of the children, and “disposition” specifically 
includes a trust for the purposes of s. 30 ; but the appointment 
does not, in my view, constitute a trust created by the settlor. 
It is a well-known principle that an instrument executed in 
exercise of a power has to be read together with, and so as to 
form part of, the instrument which created the power. 
Applying this principle to the limited power of appointment 
here, the trust which arises as the result of an appointment 
is a trust created, not by the settlor, but by X._ It seems to 
me, therefore, that when the settlor surrenders her life 
interest and appoints in favour of her children, there is no 
“ disposition made by the deceased” within s. 30, and the 
property which the children take under appointment is, 
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similarly, not “ property derived from the deceased.” The 
consequence is that, if the children’s appointed shares are 
used to pay premiums on policies taken out to cover the charge 
to duty on their benefits under the main settlement, and the 
policy moneys become payable, no charge to duty will attach 
to such moneys by reason of s. 30. 

In the absence of authority (and it is surprising that a 
provision as complex as s. 30 has not apparently been 
adjudicated on) it is impossible to be dogmatic, but I think the 
effect is as stated. It must, however, be realised that this 
loop-hole in s. 30 (if such it is) is very small. If, in the 
present case, the interests settled on the children by the 
main settlement were absolute interests, and not limited 
interests, so that the premiums on the policies could be met 
out of such interests as easily as out of the appointed shares, 
I do not think there would be any question of the applicability 
of s. 30. But within its limited field the example given may 
well be worth following. 

The position will not, in my view, be effected by cl. 73 of 
the Finance (No. 2) Bill, at present under consideration, when 
it becomes law. The problem with which that clause is 
concerned is totally distinct. “ABC” 


SMALL TENEMENTS RECOVERY: PROCEDURE 


A FEW years ago many of us would have been amazed to read 
the passages in Lord Goddard, L.C.]J.’s judgment in Bowden v. 
Rallison {1948} 1 All E.R. 841, an appeal by way of case stated 
from a decision of a Norfolk bench, in which the learned judge 
described the Small Tenements Recovery Act, 1838, as being 
full of pitfalls, technical considerations applying, and advised 
parties to resort to county courts (which did not exist as we 
now know them in 1838), where proceedings for recovery 
were much simpler and a trained lawyer heard the case. 
But the strictures were based on the experience of the past 
few years, including such authorities as Sivyer v. Amies 
(1940), 163 L.T. 118 (tenant wanting evidencé taken on 
commission can sue for declaration in High Court as justices’ 
jurisdiction not exclusive), R. v. Droxford J J., ex parte Knight 
(1943] 1 K.B. 284 (notice of application to be read over and 
explained; and justices bound to accept bond to sue 
applicant, staying warrant), Ramsbottom v. Snelson (1948), 
92 Sor. J. 56 (licence, no jurisdiction). These and other 
authorities were discussed in our issue of 28th February of this 
year, 92 Sor. J. 118: “‘ The Recovery of Small Tenements— 
Some Pitfalls.”’ 

The respondent landlord in Bowden v. Rallison failed to 
avoid two pitfalls. The tenancy had begun in 1935 when a 
document was made containing the following statements : 
“I, F. Rallison, agree to let cottage at Bushey Common, 
Gressenhall, to Mr. Bowden as tenant, and subject to six 
months’ notice to quit same on either side” (this was not 
signed), and ‘“‘ I, Mr. Bowden, agree to hire said cottage from 
Mr. F. Rallison at a rent of four shillings per week, and agree 
to quit same subject to six months’ notice on either side ”’ 
(this statement was signed by the tenant across a sixpenny 
postage stamp). 

On 4th April, 1939, the landlord gave the tenant a notice 
to quit expiring on the 11th October, 1939. The tenant 
stayed on, paying the rent. On 31st October, 1947, 
the landlord gave a notice demanding possession on 
10th November, 1947, “ or at the expiration of the current 
week of your tenancy which shall expire next after the end of 
seven days from the date of this notice.” 

The landlord then made his application under the Small 
Tenements Recovery Act, 1838 (which is headed “ An Act 
to facilitate the recovery of possession of tenements after due 
determination of tenancy’), and caused notice to be served 
on the tenant in accordance with s. 1 and Form No. 1 in the 
Schedule: ‘‘. . . unless peaceable possession of the tenement 
(shortly describing it] situate , which 
was held of me [or as the case may be] under a tenancy from 


year to year [or as the case may be], which expired or was 
determined by notice to quit from the said 

[or otherwise as the case may be], on the day of ; 
and which tenement is now held over and detained, etc. . . .” 
But his notice described the tenancy as having been “ from 
week to week ”’ (as the case was not, according to the Divisional 
Court), and named 10th November, 1947, as the date of 
determination. 

It was argued for the tenant that the habendum of the 
tenancy agreement was from year to year, so that not only 
would a six months’ notice be necessary, but one expiring 
with an anniversary of the tenancy (the documentary 
evidence, it may be recalled, did not give the commencing 
date). The court construed the document as creating a 
tenancy determinable by six months’ notice at any time, 
though possibly notice ought to expire with a week of the 
rent period; at all events, valid notice to quit had been 
given in 1939, with the result that the tenancy had determined 
on 10th November that year; there being no evidence of a 
new and contractual tenancy, the tenant.had beeri a statutory 
tenant ever since, and it followed that the notice of intention 
served was bad. Incidentally, Lord Goddard expressed relief 
at not being called upon to construe the notice given on 
31st October, 1947. 

While none of us will disagree with what Lord Geddard 
said about the advantage of having a case decided by a 
trained lawyer, some would be disposed to substitute the 
words ‘‘more elastic’? for the word “simpler” in the 
description of county court proceedings. Undoubtedly, in two 
of the earlier cases of the present decade mentioned in my 
opening paragraph, a county court judge would have been 
able to dispose of the matter as it stood, and in the other would 
conceivably have made an order admitting evidence by 
affidavit under Ord. 20 of the County Court Rules, 1936. 
The provision that the notice of intention must not only be 
read but “‘ the purport and intent thereof ”’ explained has no 
counterpart in county court procedure, and is indeed obsolete ; 
whatever Mr. Gladstone may have said when supporting the 
Bill which became the Education Act, 1870, later in the 
century, the draftsmen omitted to provide, as a consequential 
amendment, for the repeal of this enactment designed to 
protect the illiterate. And if in county court proceedings it 
transpires that what was thought to be a tenancy is merely 
a licence, there is power to amend and decide the real issue. 

As to the “trained lawyer” point, Lord Greene, M.R., 
recently expressed the view in the course of his judgment in 
L.C.C. v. Shelley, Harcourt v. L.C.C. (1948), 92 Sor. J. 11 
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(C.A.), that the words in s. 1 “ if the tenant . . . shall not show 
to the satisfaction of the justices . . . reasonable cause why 
possession should not be given under the provisions of this 
Act ’’ meant that a tenant was entitled to ask justices not to 
deal with a case in which there were questions such as 
questions of title, of validity of notice to quit, “‘ questions of 
great complication and difficulty and most unsuitable for 
decision summarily before a bench of magistrates.’’ This 
does not exactly tally with the terse ‘‘ Obviously justices 
cannot deal with a case under the Small Tenements Recovery 
Act, 1838, without having to decide some question of title ’’ 
of Avory, J., in Dudley and District Benefit Building Society 
v. Gordon [1929] 2 K.B. 105, though it may be said that 
deciding whether an applicant has a better title than the 
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respondent is likely to be a simpler task than deciding whether 
the applicant’s title has determined by reason of the provisions 
of some will. I have, I may say, known a court of summary 
jurisdiction to be called upon to decide an equitable question 
of joint tenancy in the course of Small Tenements Recovery 
Act proceedings. 

Nevertheless the Legislature has seen fit to make available 
the procedure of this Act, regardless of rent or value, to a 
number of statutory bodies (see, for instance, the Small 
Holdings and Allotments Act, 1926, s. 7; the Housing Act, 
1936, s. 66; the Defence Act, 1859, s. 5), while the Agriculture 
Act, 1947, s. 17 (7), enables the Minister of Agriculture to 
obtain a Small Tenements Recovery Act warrant against a 
dispossessed farmer merely on complaint. R.B. 


TO-DAY AND YESTERDAY 


LOOKING BACK 
In 1756 the Government of the Duke of Newcastle was facing a 
crisis. The Seven Years’ War had just broken out and, as usual, 
the start of hostilities had gone badly for England. The 
administration could not last much longer and its difficulties 
were accentuated by the sudden death of Lord Chief Justice 
Ryder and the peremptory demand of Sir William Murray, 
the Attorney-General, to succeed him. Newcastle, clinging to 
office, was desperately anxious not to lose his ablest supporter 
in the Commons and offered him every possible inducement 
to relinquish his claim. Finally, fighting a rearguard action 
against his resolution, Newcastle and Lord Hardwicke, the 
Lord Chancellor, decided to make an offer of the Chief Justiceship 
but without the customary peerage that went with it, hoping 
that this reservation would act as a deterrent. But Murray was 
determined that if he did not get his way he would not remain 
Attorney-General. On 26th June he wrote to Lord Hardwicke : 
““My Lord, I don’t know whether the way in which I chose to 
express myself last night, when I said I had always considered 
the peerage and Ch.J. as going together, sufficiently conveyed 
that without the one I wished to decline all pretensions to the 
other. Upon reflexion, as I have no hesitation, and never 
thought otherwise, I think it the most decent way to speak to 
be understood...’ It was November before he became at 
last Chief Justice and Earl of Maiisfield, and entered on his 
thirty-two years as a judge. The Ministry fell and Lord 
Hardwicke resigned the Great Seal which he had held for nineteen 
years. The war went on and the first Pitt came into his own 
as England’s leader. 
FOR PEERS ONLY 

At the recent opening of the University of London Institute 
of Advanced Legal Studies, Lord Jowitt referred to the provision 
in the Criminal Justice Bill for the abolition of the privilege 
by which peers charged with felony have been tried by their 
fellow peers, and expressed a regret that his chance of being 
the last Lord High Steward seemed remote. Since no member 
of the nobility seems likely to fall under a suspicion of felony 
in the immediate future it is probable that the honour of having 
been the last Lord High Steward will remain with Lord Hailsham, 


who was Chancellor in 1935 when Lord de Clifford was tried 
for manslaughter and acquitted, the case arising, inappropriately 
enough for so antiquated a procedure, out of a fatal motor car 
accident. All the panoply of remoter times was there; the 
peers in their scarlet and ermine entering two by two, the 
Gentleman Usher of the Black Rod and the other officials duly 
attired for a great ceremony, and the judges chosen to assist the 
House also in their most resplendent robes. (One of them was 
the present Lord Chief Justice.) On the finding of the judges 
that there was no evidence of criminal negligence, each of the 
peers voted, according to ancient ritual, ‘“‘ Not Guilty, upon 
my honour.’’ After the trial this privilege of peerage narrowly 
escaped abolition, a Bill for that purpose being introduced but 
rejected. 
GOOD RECORD 

Ir was, of course, only in cases of felony that peers were so tried. 
In cases of misdemeanour the ordinary procedure was adopted ; 
that is why Lord Kylsant appeared at the Old Bailey in the 
Royal Mail case. If one is to judge by the rarity of the occasions 
when a peer has been tried by his fellows, the nobility have been 
singularly virtuous. Their crimes are but thinly scattered 
over the page of legal history. There were the duellists, Lord 
Byron of Rochdale, Lord Mohun and the dashing and difficult 
Earl of Cardigan ; there was Earl Ferrers, hanged for the murder 
of his steward, though in modern times he would probably have 
been found insane; there were the bigamists the Duchess of 
Kingston—or Countess of Bristol as she turned out to be as the 
result of her trial—and Earl Russell. She in the eighteenth 
century and he in Queen Victoria’s reign had sought to slip 
the matrimonial noose by a legal subterfuge. Both were con- 
victed. She, as it was a first offence, could then escape punish- 
ment by “ privilege of peerage.’’ He, in a later age, suffered 
three months’ imprisonment in Holloway. Already, in 1901, 
when his peers were summoned to try him, the ancient 
magnificence of the setting seemed somewhat overdone, even 
against the opulent background of a society not yet seriously 
shaken by the seismic shocks of the not very remote future. 
Now, with so much of the colour washed out of life, the effect 
of another such trial would be startling indeed. 
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Introducing the Town and Country Planning Act, 1947. 
By Drsmonp Heap, LL.M., Comptroller and Solicitor to the 
Corporation of the City of London. 1947. London: The 
Law Society. 2s. 9d. net. 

The Town and Country Planning Act, 1947. Current Law 
Guide No. 2. By R. L. Dosis, M.A., Senior Assistant 
Solicitor to the Royal Borough of Kensington. 1947. London: 
Sweet & Maxwell, Ltd. ; Stevens & Sons, Ltd. 6s. 6d. net. 

Town and Country Planning Law. By JAMES KEKWICK, 
of Gray’s Inn and the South-Eastern Circuit, Barrister-at-Law. 
1947. London: Stevens & Sons, Ltd. 45s. net. 

Town and Country Planning Law. ‘This is the Law” 
Series. By JAMEs KeExwick, of Gray’s Inn and the South- 
Eastern Circuit, Barrister-at-Law, and RoBERT S. W. PoLLarp, 
Solicitor of the Supreme Court. 1948. London: Stevens and 
Sons, Ltd. 4s. net. 

The Town and Country Planning Act, 1947. By ARCHIBALD 
SAFFORD, K.C., of the Middle Temple and the South-Eastern 
Circuit, Barrister-at-Law, and DrsmMonp NELIGAN, of the 
Middle Temple and the South-Eastern Circuit, Barrister-at-Law. 
1948. London: Hadden, Best & Co., Ltd. 30s. net. 


The Law of Town and Country Planning. By J. R. Howarp 
Roserts, C.B.E., Solicitor. 1948. London: Charles Knight 
and Co., Ltd. 57s. 6d. net. 


As befits its importance the recent town and country planning 
legislation has given rise to a large number of text-books, of 
which the foregoing are no doubt only the first instalment. 
The first two and the fourth are short guides, while the others 
consist of introductions and annotated copies of the 1947 Act 
and other relevant legislation. 

The excellence and accuracy of Heap will already be known 
to most readers as it was distributed to members by The Law 
Society. Doble, though it bears signs of haste in preparation, 
has the merit of getting away from the bare bones of the Act and 
showing its practical effect, with the result that it contains 
much practical advice and will form a useful adjunct to any of 
the larger works. The small Kekwick and Pollard is in the 
nature of a short summary of the Act section by section. 

The large Kekwick was the first of the larger books in the 


field and has a short introduction and full and helpful annotations 
to the sections of the Act. The annotations in Safford and 
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Neligan are not so full. Howard Roberts is the most comprehen- 
sive of all, running to about 800 pages, with a table of cases 
having some 300 entries, compared with one in Kekwick of 
twenty-three entries and none in Safford and Neligan. Howard 
Roberts has a foreword by the present Minister of Town and 
Country Planning, and in addition to an introduction and the 
annotated 1947 Act, contains parts devoted to Licensing Planning, 
New Towns and the Acquisition of Land, the latter being most 
helpful. 
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For the reader in practice the Minister’s Parliamentary 
statement on “ near ripe ’’ land would, surely, merit reference, 
yet the only index to refer to near ripe land is that in Doble, 
where the relevant paragraph is confined to building developers, 
whereas certain individual owners may also benefit. 

All the books suffer from the disadvantage of publication 
before the issue of the more important orders and regulations 
needed to make the Act work, but it is intended to issue supple- 
ments to the large Kekwick and Howard Roberts containing these. 





NOTES OF CASES 
COURT OF APPEAL 
DISCOVERY OF DOCUMENTS: POLICE CONSTABLE’S 
NOTEBOOK 
Brooks and Another v. Prescott and Others 
Somervell and Cohen, L.JJ. 6th May, 1948 

Appeal from Cassels, J., in Chambers. 

The plaintiffs brought an action for assault and false imprison- 
ment against five police constables and a police superintendent. 
An order for discovery of documents having been made in the 
action, the defendants objected to production of the notebooks 
issued to the constables for making general notes and reports 
and for taking statements, giving as the grounds for their 
objection that the notebooks related “‘ solely to our own case 
and not to the case of the plaintiffs and do not in any way tend 
to support or prove their case or to impeach our own case.” 
Cassels, J., ordered inspection of the notebooks by the plaintiffs. 
The defendants appealed. 

SOMERVELL, L.J., said that the statement in the affidavit about 
the documents in question, in the absence of any indication that it 
was untrue or inaccurate, gave good grounds for the objection 
to producing them. They were or might be in the nature of 
evidence that was to be given. Moreover, it was immaterial 
that they contained a contemporary record of relevant 
incidents. It did not follow that production of any police- 
man’s notebook refused in similar circumstances would be 
covered by the grounds of objection in question. The decisions 
in Attorney-General v. Emerson (1882), 10 Q.B.D. 191, and 
Frankenstein v. Gavin’s House-to-House Cycle Cleaning and 
Insuvance Co. [1897] 2 Q.B. 62, applied here. O’Rourke v. 
Darbishive [1920] A.C. 581 showed that the protection in question 
was not confined to documents which were in themselves 
admissible as evidence. 

CoHEN, L.J., concurred. 

Appeal allowed. 

APPEARANCES: Glynn Blackledge (Chamberlain & Co., for the 
Town Clerk, Wallasey); Selwyn Lloyd, K.C., and Glyn Burrell 
(Walford & Co., for J. Norton, Liverpool). 

[Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 
DIVORCE: COSTS 
Kara v. Kara and Holman 
Lord Greene, M.R., Bucknill, L.J., and Hodson, J. 
12th May, 1948 

Husband’s appeal against dismissal of his petition for divorce 
on the ground of adultery and grant to the wife of a decree nist 
on the ground of alleged cruelty. 

The wife and co-respondent, by their answers, denied adultery. 
The co-respondent’s association and eventual adultery with the 
wife were bound up with the matrimonial disputes out of which 
the charges of cruelty arose, and in particular with the final 
act of cruelty relied on. The case came to trial without the 
wife’s having obtained or asked for security for her costs. The 
court allowed the husband’s appeal, which does not call for report 
except on the question of costs, with reference to which the 
reserved judgment of the court was now delivered by Hodson, J. 

Hopson, J., said that any rule whereby the husband 
must pay the costs of his appeal against the grant to his wife 
or refusal to himself of a decree nist even if he was successful 
in the appeal was too wide. The matter was in the discretion of the 
court, which might take into account, besides the necessity 
that a wife should be able to defend her position in the Court 
of Appeal and the amount of her means, also the following 
facts: the desirability of enabling her to litigate a reasonable 
case, the importance of a point of law raised and decided, the 
fact that the wife had manifestly committed perjury, the dis- 
couragement of speculative actions, and the misconduct of the 
wife, or her advisers, in respect of the litigation. The court 
therefore ordered that the co-respondent, in view of his con- 
nection with the matter, should pay the husband the cost of the 
proceedings in the Court of Appeal and at first instance, including 


the costs attributable to the wife’s allegations of cruelty ; that 
the husband should pay the wife’s costs of the appeal, and that 
the husband should recover those costs from the co-respondent ; 
and that the order for costs against the husband of the proceedings 
at first instance should be set aside. 

APPEARANCES : Colin Duncan (Franks, Charlesly & Co.) ; Elliot 
Gorst (J. C. Clifford Watts). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


MASTER AND SERVANT : TRUSTEESHIP OF INVENTIONS 
British Celanese, Ltd. v. Moncrieff 
Lord Greene, M.R., Somervell, L.J., and Vaisey, J. 13th May, 1948 

Appeal from a decision of Romer, J. 

For a number of years up to 1945 the defendant was employed 
as a research chemist by the plaintiffs under a written agreement, 
which provided that he should devote his whole time to the 
plaintiffs, should treat their affairs as confidential and should 
not, during his employment or within five years thereafter, 
divulge their secrets to unauthorised persons. By cl. 5 the 
defendant agreed “ so long as he is bound by any of the provisions 
of this agreement to at once communicate to the company all 
inventions . . . which he may make . . . such inventions . . . 
shall without payment become the sole exclusive property of 
the company .. . [he] will, if required by the company... 
at the cost of the company apply for... and do all acts 
necessary to obtain letters patent.’’ In 1945 the defendant 
left the plaintiffs’ service pursuant to an agreement which 
provided by cl. 1 that his service agreement was “ terminated.” 
By cl. 3 the defendant ‘in consideration of the termination of 
the agreement ”’ agreed to keep secret the plaintiffs’ confidential 
matters for five years and to accept certain restrictions on his 
future employment, provisions which corresponded mutatis 
mutandis with provisions of the service agreement. The 
defendant later executed certain documents to enable the 
plaintiffs to obtain letters patent, but persisted in refusing to 
sign certain further documents presented for his signature in 
1947 to enable the plaintiffs to obtain certain letters patent 
abroad. ‘The plaintiffs claimed that the defendant was a trustee 
for them and that he should execute the necessary applications 
and assignments. Romer, J., gave judgment for the plaintiffs 
(92 Sot. J. 84). The defendant appealed. 

Lorp GREENE, M.R., said that the defendant’s contentions 
were that the leaving agreement put an end to all the obligations 
of the defendant under the service agreement, but cl. 5 of the 
service agreement was a very special clause, and imposed on the 
defendant what might conveniently be called a trustecship, 
in accordance with which he must make the subject-matter of 
the trust fully available to the beneficiary. The word 
‘‘terminated ”’ in the leaving agreement did not mean that all 
legal relationships had come to an end, or that the defendant 
could stop the plaintiffs’ operations to obtain patents by refusing 
to sign documents. The appeal must be dismissed. 

SOMERVELL, L.J., and VaIsEy, J., agreed. 

APPEARANCES: Shelley, K.C., and H. J. Brewis (Iobbins, 
Olivey & Lake, for Longbothams, Horsfield & Fielding, Halifax) ; 
Salt, K.C., and Teague (Linklaters & Paines). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


BOMBED HOUSE: TENANT’S RIGHT TO RE-OCCUPY 
Denman v. Brise 
Tucker, Somervell and Cohen, L.J J. 

Appeal from Bromley County Court. 

A house within the Rent Restrictions Acts was occupied by the 
plaintiff tenant. On its destruction by the enemy in 1940 he 
ceased to occupy it, but there was no evidence of abandonment 
of the premises or surrender of the tenancy. The defendant 
landlord built a new house on the site, which was fit for 
occupation on the 17th February, 1948. The tenant was unable 
to take possession because the landlord would not hand over the 
keys. The landlord served a notice to quit expiring on the 
30th April, 1948. In an action by the tenant the county court 
judge made an order for possession. The landlord appealed. 
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TUCKER, L.J.—SOMERVELL and CoHEN, L.JJ., agreeing—said 
that there was no trace of abandonment or surrender of the 
tenancy. The contractual tenancy not having been determined, 
the tenant became the tenant of the new house on the site when 
completed, and entitled to occupy it. While the authorities 
showed that the protection of the Rent Restrictions Acts was 
intended for occupying tenants, the tenant’s claim was not 
primarily under those Acts, but for possession of which he had 
been wrongfully deprived on the 17th February. The landlord 
was not entitled to invoke the Acts as a result of his own wrongful 
conduct. As the tenant would have become a statutory tenant 
on expiry of the notice to quit had the landlord not excluded him 
from the house, he was now entitled to The 
argument for the landlord that the tenancy had been frustrated 
was not open to him in that court, the Court of Appeal having 
negatived it in Leighton’s Investment Trust, Ltd. v. Cricklewood 
Property, Ltd. {1943} 1 K.B. 493. In the House of Lords [1945} 
A.C, 221 the appeal was decided on a different point. On the 
point in question the law lords were equally divided. Appeal 
dismissed. 

APPEARANCES: Donald McIntyre (William Sturges & Co.) ; 
Wynn Werninck (Sandom, Kersey & Tilleards). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
WILL: GIFT OF ONE THING TO TWO PERSONS 
In re Alexander ; Courtauld-Thomson v, Tilney 
Roxburgh, J. 26th May, 1948 

A testatrix bequeathed a number of articles of jewellery, 
including ‘‘ my five-row diamond bracelet ”’ to the first defendant 
and ‘“‘my diamond chain bracelet’ to the second defendant. 
The testatrix possessed an eight-row diamond chain bracelet, 
and it was established that both dispositions referred to this 
bracelet. The summons was taken out to determine who was 
entitled. 

RoxBurGH, J., said that when a will contained two repugnant 
provisions, the usual rule was that the latter took effect. Such 
a doctrine would not, however, operate satisfactorily in the 
present case. He proposed to apply the dictum in Sherratt v. 
Bentley (1833), 2 My. & K. 149, at p. 165, to the effect that 
if a divisible chattel was given to two persons by different parts 
of the same instrument, it was not inconsistent with the general 
rule that each should take a moiety. ‘his dictum, though 
never yet applied, had not been criticised. The defendants 
would each take a moiety. 

APPEARANCES: J. Beswick (Charles Russell & Co.) ; Hon. D. 
Buckley (Monier-Williams & Milroy, for Smith, Son & Barker, 
Andover) ; P. J. Sykes (Lawrance, Messer & Co.). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 


KING’S BENCH DIVISION 
BURDEN OF PROVING DISABLEMENT 
Royston v. Minister of Pensions 

Denning, J. 6th April, 1948 

Appeal from a pensions appeal tribunal. 

The claimant was called up for the A.T.S. in 1939. Being frail 
and unable to do her work, she was discharged on compassionate 
grounds. Four years later she claimed a pension, alleging an 
injury to her spine suffered in 1939 for which, she said, having 
reported it, she went to hospital. Search of the records revealed 
no entry regarding any such injury or any time spent in hospital. 
No evidence being forthcoming to support the claimant’s 
allegation, the tribunal dismissed her claim. She now appealed. 

DENNING, J., said that he was satisfied that an onus lay on a 
claimant to prove disablement. Once he had discharged that 
burden no further burden lay on him to prove fulfilment of the 
conditions concerning entitlement set out in art. 4 (1) of the Royal 
Warrant Concerning Retired Pay, Pensions, etc., 1943, and the 
benefit of any reasonable doubt had to be givento him. That was 
provided by art. 4 (2), which, however, did not come into 
operation unless a disablement were first proved. Appeal 
dismissed. 

APPEARANCES : Crispin (Culross & Trelawny) ; H. L. Parker 
(Tveasury Solicitor). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
NEGLIGENCE: ATTEMPT TO BOARD MOVING OMNIBUS 
Guinnear v. London Passenger Transport Board 
Lynskey, J. 9th April, 1948 


PENSIONS : 


Action. 

The plaintiff signalled to a Green Line omnibus of the defendant 
authority to stop at a certain request stop. The driver slowed 
down and drew in towards the plaintiff, but signalled to him that 
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he intended to pull up farther on. The plaintiff, not having 
observed that signal by the driver, attempted to board the 
omnibus while it was still travelling at 3-4 miles an hour. The 
driver then accelerated, and the plaintiff fell from it into a trench 
which had been dug in the road just in front of the request stop, 
receiving injuries for which he brought this action. 

LynsKEY, J., said that the driver was negligent in accelerating 
before making sure that the plaintiff was safe. The plaintiff, 
however, was also negligent in attempting to board a moving 
omnibus. He was on that account entitled to half the damages 
which would otherwise have been awarded to him, Judgment 
for the plaintiff. 

Jukes (A. J. 


APPEARANCES : 
(A. H. Grainger). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
DAMAGES: PLAINTIFF’S SICK PAY DURING DISABILITY 
Dennis v. London Passenger Transport Board 
Denning, J. 12th April, 1948 


Clements; King Anningson 


Action. 

The plaintiff, an ambulance man employed by London County 
Council, was injured through the negligence of a tramcar driver 
employed by the defendant board. While away from work he 
earned no wages, but was paid in sick pay from the council and 
by way of pension from the Ministry of Pensions the equivalent 
of the wages which he would have earned. Both bodies intimated 
that they would expect repayment of the moneys concerned if 
the plaintiff recovered compensation from a third party. Liability 
was admitted, and the sole question for determination in the action 
was that of damages. The defendant board contended that the 
special damages should not extend to include the sums paid to 
the plaintiff during his incapacity. The plaintiff stated, by his 
counsel, that he was ready to repay those sums to the Ministry 
and the council if he recovered damages. 

DENNING, J., said that the defendant board’s responsibility 
for what had happened was the cardinal point to be remembered. 
A wrongdoer must not be allowed to pay less damages because 
someone else had paid the plaintiff the equivalent of his wages 
during disability. The plaintiff had a prima facie right to recover 
his lost wages. The sum paid to him during incapacity would 
be recovered by him as damages for lost wages, subject to the 
direction that the sums received by him from the Ministry and 
the council should be repaid to them, That course had been 
followed in Allen v. Waters {1935} 1 K.B. 200. Judgment for 
the plaintiff. 

APPEARANCES: P, S. Pitt (Ningsbury & 
Williams (A. H. Grainger). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
RENT CONTROL: “ FURNITURE”: WATER HEATER 
AND GAS COOKER 
R. v. Blackpool Rent Tribunal, ex parte Ashton 
Lord Goddard, C.J., Humphreys and Pritchard, JJ. 
30th April, 1948 

Application for an order of certiorari. 

On the application of the tenant of a flat the Blackpool and 
District Rent Tribunal, appointed under the Furnished Houses 
(Rent Control) Act, 1946, made a reduction in the rent. The 
agreement for the letting of the flat was a common-form 
agreement for the letting of unfurnished premises, no reference 
to furniture being contained in it. The following articles were 
provided in the flat by the landlord : an electric clock, connected 
to the mains by a flex and plug; curtains in two of the rooms, 
provided because the landlord desired uniformity of appearance 
in the block of flats; a gas cooker; and an Ascot water heater, 
a heater like a geyser, the removal of which from the premises 
could be effected by uncoupling three unions and unscrewing two 
nuts. The landlord now applied for an order of certiorari to 
quash the tribunal’s order reducing the rent, on the ground that 
they had no jurisdiction to make it because the flat was not let 
“at a rent which includes payment for the use of furniture ”’ 
within the meaning of s. 2 (1) of the Act of 1946. (Cur. adv. vullt.) 

Lorp Gopparp, C.J., reading the judgment of the court, 
said that while, in the case of services, the sole test of whether 
the rent was in respect of them was whether the tenant was 
contractually entitled to the services, and not whether the 
landlord in fact supplied them, a landlord could not deprive a 
rent tribunal of jurisdiction merely by supplying furniture in the 
demised premises and omitting reference to it in the agreement. 
On the other hand, the mere leaving by the landlord on the 
premises of an article which could be described as a piece of 
furniture did not turn an unfurnished into a furnished letting. 
The question was whether the letting was in consideration of a 
rent which included payment for the use of furniture. The mere 
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fact that the clock and the curtains were left on the premises by 
the landlord did not mean that the rent for the flat included 
payment for their use. In any event both articles should be 
disregarded on the principle de minimis non curat lex. The 
Ascot water heater was the equivalent of a boiler, which would 
be part of the ordinary equipment of any flat to which constant 
hot water was not supplied. The gas cooker was similarly not 
an article commonly regarded as furniture, any more than would 
be a kitchen range, which was also removable without damaging 
the fabric of a building. Therefore the flat was not let at a rent 
including payment for the use of furniture, and the tribunal 
acted without jurisdiction. Order of certiorari. 

APPEARANCES: P. Kershaw (Boxall & Boxall, for C. M. 
Philipps & Son, Blackpool) ; H.L. Parker (The Solicitor, Ministry 


of Health). 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law. } 


PROBATE, DIVORCE AND ADMIRALTY 
DIVORCE: CONNIVANCE 
Slater v. Slater and Potton 
Willmer, J. 10th June, 1948 

Husband’s petition for divorce. 

The husband and the co-respondent agreed to exchange 
wives in 1937, and the two adulterous associations were carried 
on for some years. The wife was living with the co-respondent 
and his wife when, in November, 1947, the husband wished 
to regularise his position. On the 16th he went to the co- 
respondent’s address, and left a message for his wife that he 
was not returning. In this petition he alleged adultery between 
the 16th November and the date of the petition, and asked for 
the exercise of discretion in his favour. The alleged adultery 
between those dates was denied. While conceding original 
connivance the husband contended that the theory ‘‘ Once 
connivance always connivance ”’ was based on a dictum of Lord 
Westbury in Gipps v. Gipps and Hume (1863), 2 New Rep. 135, 
which was obiter. 

WILLMER, J., said that there was much to be said for the view 
that original connivance was fatal to any petition on the ground 
of subsequent adultery. That question did not, however, 
require decision here because the husband had not in fact 
terminated the original connivance, since he had in November, 1947, 
neither made any real effort to get his wife back, nor offered her 
financial provision or a home, nor really expected her to leave 
the co-respondent. Petition dismissed. 

APPEARANCES : Karminski, K.C., and Victor Russell (Theodore 
Goddard & Co.); Gardiner, K.C., and R. K. Brown (Dennis, 
Faulkner & Alsop, Northampton); Marshall, W.C., and A. F. 


James (Dennis, Faulkner & Alsop, Northampton). 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
MOTORIST ALLEGED DRUNK: EXAMINATION 
BY POLICE DOCTOR 
R. v. Nowell 
Lord Goddard, C.J., Humphreysand Pritchard, JJ. 19th April 1948 

Appeal from conviction. 

The appellant was convicted at Cambridge Quarter Sessions 
of driving a motor-car while under the influence of drink. He had 
been seen driving on the wrong side of the road and without 
lights. On examination by the police he had appeared to be 
drunk. He was taken to a police station and a police doctor was 
sent for. The doctor told the appellant that he could have his 
own doctor, and then examined him, and certified him to be in an 
alcoholic state and unfit to drive. 

HumMPHREYs, J., delivering the judgment of the court, said 
that the mere fact that the police doctor had told the appellant, 
when he proved difficult, that it would be better for him to allow 
himself to be examined could not be regarded as an inducement 
bringing into operation the law excluding confessions made in 
consequence of persuasion, promises or threats. Counsel for the 
appellant had referred to the Scottish case of Reged v. Nixon 
(1948), 1 Sessions Notes 17, in which the conviction in a similar 
case had been quashed. The Lord Advocate had ‘stated that 
in all such cases the police doctor was acting as “ the hand of 
the police.’’. They (their lordships) did not agree that that was 
true in England. The evidence of a police doctor should be 
accepted in the same way as the evidence of any other professional 
man. He must be presumed to come before the court with the 
desire to assist it and with no other desire. Appeal dismissed. 

APPEARANCES : Garth Moore (Waterhouse & Co., for Few and 
Kester, Cambridge) ; R. E. Seaton (Vizard, Oldham, Crowder and 
Cash, for Wild & Hewitson, Cambridge). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.)} 
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PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read First Time :— 
AGRICULTURAL HoLptincs BILt [H.L.] [16th June. 
To consolidate the Agricultural Holdings Act, 1923, Part III 
of the Agriculture Act, 1947, and certain other enactments 
relating to agricultural holdings, saving rights to compensation 
in their application to certain cases determined by reference to 
past events. 
EGHAM URBAN District CounciL Bitt [H.C.} [15th June. 
Gas BILL [H.C.] [17th June. 
GREAT YARMOUTH PorRT AND HAVEN BILL [H.C.] 
{17th June. 
MINISTRY OF HEALTH PROVISIONAL ORDER (GLOUCESTER) 
Bitt [H.C.] {15th June. 
MINISTRY OF HEALTH PROVISIONAL ORDER (SHREWSBURY) 
Brit [H.C.] {15th June, 
WHITSTABLE URBAN District COUNCIL BILL [H.C.} 
[15th June. 
Read Second Time :— 
NURSERIES AND CHILD-MINDERS REGULATION BILL [H.C, 
[15th June. 


STATUTE LAw REvIsION BILL [H.C.] (15th June. 


Read Third Time :— 
Ascot RAcE Course BILt [H.C.] 
CHURCH OF SCOTLAND’ TRUST 
CONFIRMATION BILL [H.C.} [17th June. 
CUMBERLAND CounTy COUNCIL BILL [H.L.] {16th June. 
UNIVERSITY OF SHEFFIELD (LANDS) BILt [H.C.] [17th June. 
WILLIAM BROWN NIMMO CHARITABLE TRUST (AMENDMENT) 
ORDER CONFIRMATION BILL [H.C.] {17th June. 


{17th June, 
(AMENDMENT) ORDER 


In Committee :— 
CRIMINAL JUSTICE BILL [H.C.] {15th June. 
EMPLOYMENT AND TRAINING BILL [H.C.]} (17th June. 
NATIONAL INSURANCE (INDUSTRIAL INJURIES) BILL [H.C.} 
[17th June. 
HOUSE OF COMMONS 
Read First Time :— 
Export GUARANTEES BIL [H.C.] [17th June. 
To amend the Export Guarantees Act, 1939, and the Export 
Guarantees Act, 1945, by increasing the limits on the liability 
which may be undertaken by guarantees given under s. 1 of the 
first-mentioned Act or s. 2 of the second-mentioned Act. 


Read Second Time :— 
Pusiic Works Loans (No. 2) BILL [H.C.] 
SALFORD CORPORATION BILL [H.L.] 
West Ripinc County CounciL (GENERAL 
{H.L.] 
Read Third Time :— 
ComPANIES Bit [H.L.] . [18th June. 
RouND Oak STEEL Works (LEVEL CRrossINGs) BILL [H.L.} 
[14th June. 
(H.C.]} 
{18th June. 


(18th June. 
[15th June. 
Powers) BILL 
[15th June. 


WHITE FisH AND HERRING INDUSTRIES BILL 


In Committee : 
REPRESENTATION OF THE PEOPLE BILL [H.C, 


[15th June. 


QUESTIONS TO MINISTERS 
AssiIZE SITTINGS (COMMISSIONERS) 

Mr. Symonps asked the Attorney-General whether steps will 
be taken to appoint sufficient Commissioners of Assize to avoid 
the necessity of courts sitting on public holidays ; and thus avoid 
inconvenience to the public. 

The ATTORNEY-GENERAL: On every circuit the judge tries 
to avoid sitting on Whit Monday—the only public holiday which 
occurs during a circuit. Where the need for the appointment 
of a Commissioner of Assize is foreseen in time, my noble friend is 
prepared to recommend the appointment, but this resource would 
not necessarily enable a sitting on Whit Monday to be avoided, 
if, for example, a late committal were to make it necessary to 
alter arrangements at too short notice. 

Mr. Symonps : Is my right hon. and learned friend aware that 
if something could be done to improve the position it would be 
some small consolation to all those who had to spend Whit 
Saturday and Whit Monday at Cambridge Assizes ? 

The ATTORNEY-GENERAL: Yes, sir. I am very much alive to 
the inconvenience which sometimes occurs through sittings on a 
Saturday or a Bank Holiday, and I can assure my hon. friend that 
the matter will be borne carefully in mind. 





352 


Mr. Hecror HuGues: Will my right hon. and learned friend 
consider diverting these sittings in accordance with the changes 
of population so as to make them more convenient to the general 
public ? 

The ATTORNEY-GENERAL: That is another question. 

{14th June. 
FURNISHED Houses (TENANTS’ RIGHTs) 

Mr. SORENSEN asked the Minister of Health, in view of the many 
causes of friction and resentment arising between tenants in 
the same house and between tenants and landlords, if he will 
appoint a committee to consider means of easing the problem by 
a statutory definition of tenants’ rights and_ responsibilities 
respecting common usage of bathing and kitchen facilities, noise, 
accommodation of perambulators and other matters; whether 
special attention will be given to the need of security of tenure 
and inequitable indirect charges in respect of furnished rooms ; 
and whether legislation to embody suitable recommendations 
will be introduced. 

Mr. Bevan: I do not think that a special inquiry is needed, 
but all the points referred to have been noted for consideration 
when it becomes possible to introduce legislation amending the 
Rent Restrictions Acts. I can, however, hold out no early 
prospect of such a measure. {17th June. 

RENT RESTRICTION 

Mr. PALMER asked the Minister of Health why local authorities 
in London are permitted to supply tenants with information 
provided by the Rating and Valuation Acts in order that they 
may ascertain their position under the Rent Restrictions Acts 
while outside London the local authorities are not permitted to 
supply this information. 

Mr. Bevan: This London rating provision, which is being 
repealed by the Local Government Act, 1948, is in no way 
connected with the Rent Restrictions Acts. The latter Acts 
include provisions enabling a tenant to ascertain his position 
under them. [17th June. 

CHARGES AGAINST BRITISH OFFICIALS IN GERMANY 

Replying to Squadron-Leader FLEMING, the UNDER-SECRETARY 
OF STATE FOR FOREIGN AFFAIRS said that when a criminal 
charge was preferred against a British official of the Control 
Commission for Germany the Criminal Record Office at Scotland 
Yard was asked to state whether anything was known about the 
accused. The result of the case was subsequently reported to 
Scotland Yard. This was done in accordance with normal 
international police practice. [14th June. 

WITNESSES’ ALLOWANCES 

In a written reply to a question by Sir E. GRAHAM-LITTLE 
about “‘ the present inadequate allowances payable to professional 
witnesses in criminal courts,’’ the HOME SECRETARY stated that 
the amounts payable were being reviewed in the light of the 
report of the Departmental Committee on the Witnesses 
Allowances Order (published in February, 1947). He hoped it 
would be possible to make an amending order within the next 
few weeks. [16th June. 

SUPREME CouRT, NORTHERN IRELAND 

In a written reply to Mr. Mutvey, the CHANCELLOR OF THE 
EXCHEQUER stated that the amounts paid by the British 
I-xchequer for the maintenance of the Supreme Court in Northern 
Ireland (£32,204 in 1946-47 and /48,697 in 1947-48) were 
recovered by deduction from Northern Ireland’s residuary share 
of reserved taxes. [17th June. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 

Aliens (Employment) (Polish Forces) Order, 1948. 
June 15. 

Emergency Powers (Defence) Road Vehicles 
Drivers (Amendment) Order, 1948. June 9. 

National Assistance Act (Appointed Day) Order, 
1948. June 8. 

National Insurance (Industrial Injuries) (Medical 
Certification) Regulations, 1948. June 15. 

Safeguarding of Industries (Exemption) 
Order, 1948. June 14. 

Supreme Court Fees (Amendment) 
June 15. 

Supreme Court (Non-Contentious 
Order, 1948. June 15. 

Town and Country Planning Acts, 1944 and 1947 
(Registration of Orders and Lists of Buildings) 
Rules, 1948. June 9. 


and 


(No. 5) 
Order, 1948. 
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MINISTRY OF TOWN AND COUNTRY PLANNING 
Circular No. 47. Town and Country Planning (General Develops 
ment) Order, 1948. June 16. 
Circular No. 48. Town and Country Planning (Enforcement o 
Restriction of Ribbon Development Acts) Additiona 
Regulations, 1948. June 10. 
Circular No. 49. Town and Country Planning Act, 1947. Leaflets 
and Posters. June 10. 
Circular No. 50. Town and Country Planning Act, 
Development Charges Regulations. June 15. 
Town and Country Planning (General Development) Order, 1948, 
Explanatory Memorandum, 
(Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


NOTES AND NEWS 


Honours and Appointments 

Mr. ARCHIBALD SAFFORD, K.C., has tendered his resignation 
as Recorder of Faversham on appointment as a Deputy National) 
Insurance Commissioner under the National Insurance Act. 

Mr. MicHaEL C. Brack, of Nenagh, has been appointed State 
Solicitor for County Tipperary, North Riding, in succession to 
Mr. James O’Brien, who has resigned. 

Mr. R. W. GANN has been appointed Deputy Town Clerk of 
Burnley. He was admitted in 1943. 

Mr. R. O. GEORGE, Assistant Solicitor to the Metropolitan 
Borough of Paddington, has been appointed Assistant Solicitor 
to the City of Coventry. He was admitted in 1941. 

Mr. S. LANCASTER, Senior Assistant Solicitor in the Town Clerk’s 
Department, North Shields, has been appointed Deputy Town 
Clerk of Bury. He was admitted in 1936. 

Mr. R. G. Laycock, LL.B., Assistant Solicitor to the Metro- 
politan Borough of Fulham, has been appointed Assistant 
Solicitor to the Plymouth Corporation. 

Mr. R. H. McCati, Deputy Town Clerk of Hastings, has been 
appointed Town Clerk and Clerk of the Peace for Winchester from) 
the end of July. 

Mr. J. H. MAcDonNELL is a member of the Development 
Corporation set up by the Minister of Town and Country Planning 
to establish new towns at Welwyn Garden City and Hatfield, 
Herts. Mr. MacDonnell was admitted in 1911. 


1947, 


Notes 
The National Assistance Act (Appointed Day) Order, 1948) 
(S.I. 1948 No. 1218), brings into operation on 5th July, 1948, 
as respects England and Wales, all the provisions of the National 
Assistance Act, 1948, with the exception of ss. 37 to 40. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
‘TRINITY SITTINGS, 1948 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION : 
ROTA OF REGISTRARS IN ATTENDANCE ON Group A 
EMERGENCY APPEAL Mr. Justice Mr. Justice 
Rota Court I VAISEY ROXBURGH 
Witness Non-Witness 
Mr. Reader Mr. Reader Mr. Jones 
Hay Hay Reader 
Farr Farr Hay 
Blaker Blaker Farr 
Andrews Andrews Blaker 
Jones Jones Andrews 
Group B 
Mr. Justice Mr. Justice 
JENKINS HARMAN 
Non- 
Witness 
Mr. Blaker 
Andrews 
Jones 
Reader 
Hay 
Farr 


Date 
Mon., June 28 
ree 
Wed., ,, 30 
Thurs., July 
Fri., 

Sat., 


Mr. Farr 
Blaker 
Andrews 

1 Jones 

2 Reader 

3 Hay 

Group A 
Mr. Justice 
Wynn PARRY 
Business 
as listed 

Mr. Hay 
Farr 
Blaker 
Andrews 


Mr. Justice 
ROMER 
Business 
as listed Witness 
Mr. Andrews Mr. Farr 
Jones Blaker 
Reader Andrews 
Hay Jones 
2 Jones Farr Reader 
3 Reader Blaker Hay 
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